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 1.  TIME:  8:30   CASE#: MSC12-02268 
CASE NAME: ABELLA VS. SIGNATURE 
HEARING ON MOTION FOR LEAVE TO INTERVENE 
FILED BY FELICITAS DEGUZMAN 
* TENTATIVE RULING: * 
 
Before the Court is a motion for leave to intervene (the “Motion”) filed by the owners of sixteen 
single family homes (“Homeowners”) in a common interest development owned by plaintiff 
Abella Owners’ Association (“Abella”). The Homeowners seek to intervene in the construction 
defect litigation brought by Abella against Signature at Abella, LLC (“Signature”) and others. 

The Motion is opposed by both Abella and Signature. 

Intervention is governed by Code of Civil Procedure (“CCP”) § 387. As the parties observe, CCP 
§ 387 contemplates both mandatory and permissive intervention. The Court analyzes 
mandatory intervention first, since if the Court finds that intervention is mandatory, analysis of 
permissive intervention is moot. 

CCP § 387(b) provides: 

If any provision of law confers an unconditional right to intervene or if the person 
seeking intervention claims an interest relating to the property or transaction 
which is the subject of the action and that person is so situated that the 
disposition of the action may as a practical matter impair or impede that person’s 
ability to protect that interest, unless that person’s interest in adequately 
represented by existing parties, the court shall, upon timely application, permit 
that person to intervene. 

The parties do not seem to dispute that Homeowners have an interest related to the property or 
transaction that is the subject of this action, or that the disposition of this action may impair or 
impede Homeowners’ ability to protect that interest. Rather, Abella and Signature contend that 
(i) Homeowners’ application was not timely and (ii) that Homeowners’ interests are being 
adequately represented by existing parties. 

Adequate Representation 

The moving papers fail to explain why Abella is not representing Homeowners’ interests in this 
litigation. Accompanying the moving papers is the declaration of Felicitas DeGuzman 
(“DeGuzman”), one of the sixteen Homeowners. It says that Ms. DeGuzman has a “reasonable 
belief” that she “would receive insufficient monies for repair of the construction problems” in her 
Abella home and that Abella “may not fully protect [Ms. DeGuzman’s] legal interests regarding” 
her Abella home. (DeGuzman Decl. ¶ 5.) Ms. DeGuzman’s statement appears to be pure 
speculation. She says she has a “reasonable belief” that she will be left to pay for repairs in her 
home, but neither her declaration nor the moving papers do anything to explain the basis of this 
belief. The Court cannot conclude that Abella does not adequately represent the interests of 
Homeowners based solely on Ms. DeGuzman’s unsupported and unexplained “reasonable 
belief.” The reply papers seem to suggest that “interiors of units or other components solely 
owned by Homeowners” (Reply 6:6-7) will not be addressed by the repairs proposed by Abella, 
but this too is not explained.  

The Court is left with no concrete facts on which it can base a conclusion that Abella is not 
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adequately representing the interests of Homeowners in this litigation. As a result, the Court 
concludes that granting Homeowners leave to intervene is not mandatory under CCP § 387(b). 

Permissive Intervention 

Although the Court concludes that mandatory intervention is not warranted, Homeowners may 
still be permitted to intervene if the Court, in its discretion, determines that the factors outlined in 
Truck Ins. Exch. v. Super. Ct. (1997) 60 Cal.App.4th 342 (“Truck”) are met. 

In Truck, the Court set out a three-part test for allowing permissive intervention: (1) the party 
seeking to intervene must have a direct and immediate interest in the litigation; (2) the 
intervention will not enlarge the issues in the litigation; and (3) the reasons for intervention 
outweigh any opposition by the existing parties. Truck at p. 346. 

It does not appear to the Court that there is any real dispute regarding whether Homeowners 
have a direct and immediate interest in the litigation. 

In Siena Court Homeowners Assn. v. Green Valley Corp. (2008) 164 Cal.App.4th 1416 
(“Siena”), the Sixth District Court of Appeal considered permissive intervention in the context of 
a homeowners’ association’s construction defect action against the builder. In affirming the trial 
court’s denial of a motion for leave to intervene, the Court said: 

[T]he construction defect action concerns Siena Court’s claim that Green Valley 
is liable for the alleged construction defects in the Siena Court condominium 
complex. Thus, to add a claim that University Gardens is entitled to a portion of 
Siena Court’s recovery from Green Valley pursuant to [a separate contract 
between Siena Court and University Gardens] would enlarge the issues. 

Id. at p. 1429. 

Here, Homeowners, in the reply papers, appear to rely on the CC&Rs to establish a right to at 
least some of the potential recovery in this case. Like the putative intervenor in Siena, 
Homeowners want to inject into this litigation issues concerning the proper allocation of any 
recovery against Signature and/or its subcontractors. And like Siena, this case concerns 
Abella’s claim that Signature (and/or its subcontractors) is liable for the alleged construction 
defects in the Abella project. There is simply no evidence before the Court that Abella is not 
pursuing the maximum recovery possible for any and all construction defects caused by 
Signature and/or its subcontractors. 

The Court concludes that permitting Homeowners to intervene at this late stage of the litigation 
would enlarge the issues in the litigation by introducing questions concerning the allocation of 
any recovery. That allocation is a separate question from the primary question in this litigation, 
i.e., is Signature and/or its subcontractors liable for construction defects. If Abella wrongfully 
withholds funds it is required to pay to the Homeowners under the CC&Rs, as Homeowners 
appear to speculate may occur, that may give rise to a future claim.  But it is not part of this 
litigation and should not be added to it now. 

The Motion is denied. 
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 2.  TIME:  8:30   CASE#: MSC15-00493 
CASE NAME: HABIBI VS. WESTERN PACIFIC HOUSING 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY WESTERN PACIFIC HOUSING, INC. 
* TENTATIVE RULING: * 
 
Defendant Western Pacific Housing, Inc. (“WPH”) has filed a motion for summary judgment 
(“MSJ”), arguing that the entire action is time-barred under Civil Code § 941 and Code of Civil 
Procedure (“CCP”) § 337.15.  

Civil Code § 941 provides a ten-year limitations period for construction defect actions brought 
under Civil Code § 895 et seq. (“SB 800”). CCP § 337.15 similarly provides a ten-year 
limitations period for construction defect actions brought under the common law. See Liberty 
Mutual Ins. Co. v. Brookfield Crystal Cove LLC (2013) 219 Cal.App.4th 98, 108 (permitting 
common law actions in part because CCP § 337.15 was not repealed when SB 800 was 
enacted).  

For purposes of the instant action, under both CCP § 337.15 and Civil Code § 941, the ten-year 
limitations period was triggered when the notice of completion (“NOC”) pertaining to the subject 
property was recorded on January 19, 2005. (WPH UMF 2.) 

The parties agree on the following facts. The NOC was recorded on January 19, 2005. (While 
plaintiffs’ counsel asserts, in her declaration, that the NOC is not valid, plaintiffs provide no 
evidence to support this bare legal conclusion. For present purposes, the Court accepts the 
NOC as valid.) On July 16, 2014, plaintiffs requested mediation of the instant dispute pursuant 
to Civil Code § 928. (WPH UMF 4 (referencing First Amended Complaint (“FAC”) ¶ 9); Plaintiffs’ 
Controverting Statement (“PCS”) 3; see also FAC ¶ 9.) On September 23, 2014, an 
unsuccessful mediation occurred. (WPH UMF 5; PCS 4; FAC ¶ 9.) On March 23, 2015, plaintiffs 
filed this lawsuit. 

Under either CCP § 337.15 or Civil Code § 941, to be timely, plaintiffs’ lawsuit needed to be filed 
on or before January 19, 2015 – ten years after the NOC was recorded – unless some 
exception applies. 

Civil Code § 928 provides, in relevant part: 

In the event that a mediation is used at this point, any applicable statutes of 
limitations shall be tolled from the date of the request to mediate until the next 
court day after the mediation is completed[.] 

The plain language of § 928 is mandatory: any applicable statutes of limitations shall be tolled 
from [July 16, 2014, the date of the mediation request] to [September 24, 2014, the next court 
day following the completion of the mediation], or 71 days. Once the tolling period is added to 
the January 19, 2015 deadline, it becomes clear that the complaint, filed on March 23, 2015, 
was timely, under either Civil Code § 941 or CCP § 337.15. 

WPH argues at length that because the limitations period had not yet run on September 24, 
2014, the tolling provision in § 928 is inapplicable: “Civil Code section 928 … only allows for 
tolling where the applicable statute of limitations would otherwise run between the request for 
mediation and the mediation date;” (MSJ 3:18-20) “[a] plain reading of Section 928, supported 
by statutory construction, mandates that Section 928 only tolls an applicable statute of 
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limitations if it would otherwise run between the date of the request to mediate and the date of 
completion of mediation.” (Reply 2:23-25.) 

The Court disagrees. WPH provides no authority for this proposition, and the plain language of § 
928 does not say that tolling is only permitted if the statute of limitations otherwise would have 
run. In fact, nowhere does § 928 contain any reference whatsoever to the limitations period 
needing to have run before its tolling provision becomes applicable. Quite the contrary; it says 
that any applicable statutes of limitations shall be tolled. “Any applicable statutes of limitations” 
encompasses both Civil Code § 941 and CCP § 337.15. 

WPH cites the preceding section of SB 800, Civil Code § 927, as evidence of the Legislature’s 
intent in enacting § 928. In the first instance, § 927 has nothing to do with mediation. It appears 
to extend the limitations period to permit the parties an opportunity to complete prelitigation 
repairs. More to the point, the Court need not refer to § 927 to analyze § 928. The starting point 
of statutory interpretation is the plain language of the statute itself. Hunt v. Super. Ct. (1999) 21 
Cal.4th 984, 1000. If the language of the statute is clear and unambiguous, the inquiry ends 
there. Pineda v. Bank of America, N.A. (2010) 50 Cal.4th 1389, 1394.   

Here, the language of § 928 is clear and unambiguous, and therefore the inquiry ends there. 

The MSJ is denied. 

WPH’s request for judicial notice is granted.  

Each of WPH’s objections to the Franco Declaration is sustained. 
 
 

  

 3.  TIME:  8:30   CASE#: MSC15-00493 
CASE NAME: HABIBI VS. WESTERN PACIFIC HOUSING 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The parties shall appear.  If the tentative ruling set forth in Line 2 above is not contested, 
the appearance may be via CourtCall. 
 
 

  

 4.  TIME:  8:30   CASE#: MSC15-00867 
CASE NAME: ZAVALA VS. CARLTON SENIOR LIVING 
HEARING ON MOTION FOR CONDITIONAL CERTIFICATION OF SETTLEMENT CLASS 
FILED BY MARICELA ZAVALA 
* TENTATIVE RULING: * 
 
The parties are to appear.   The documents appear to be in order.  The parties shall bring an 
exemplar of the Spanish and Tagalog translations if available.  If not, they shall attach them to 
the Order that is to be sent to the complex litigation mailbox. 
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 5.  TIME:  8:30   CASE#: MSC16-00269 
CASE NAME: VIRGILIO VS. PICKFORD REAL ESTATE 
HEARING ON MOTION FOR TRANSFER OF VENUE 
FILED BY TICOR TITLE COMPANY OF CALIFORNIA, PICKFORD REAL ESTATE, INC. 
* TENTATIVE RULING: * 
 
The motion has been continued to September 22, 2016. 
 
 

  

 6.  TIME:  8:30   CASE#: MSL15-01522 
CASE NAME: WESTERN FEDERAL VS. BAUTISTA 
HEARING ON MOTION FOR ENTRY OF JUDGMENT FOLLOWING DEFAULT ON STIP. 
FILED BY WESTERN FEDERAL CREDIT UNION 
* TENTATIVE RULING: * 
 
This motion has been continued to September 29, 2016. 
 
 

  

 7.  TIME:  8:30   CASE#: MSL16-00530 
CASE NAME: WAHR FINANCIAL VS. ROSE 
HEARING ON MOTION FOR ORDER TO DEEM MATTERS ADMITTED 
FILED BY WAHR FINANCIAL GROUP, LLC, 
* TENTATIVE RULING: * 
 
The motion is unopposed and the moving papers show good cause.  The motion is, 
therefore, granted. 
 
 

  

 8.  TIME:  8:30   CASE#: MSL16-02512 
CASE NAME: SUMCHAI VS. FONUA 
HEARING ON EX PARTE MOTION 
FILED 8/17/16 FILED BY MUJAHIDUN SUMCHAI 
* TENTATIVE RULING: * 
 
There is neither opposition nor a proof of service.  If plaintiff has a proof of service, it must be 
brought to the hearing.  If there is not a proof of service, and no one appears, the matter will be 
dropped from calendar. 
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 9.  TIME:  9:00   CASE#: MSL15-03127 
CASE NAME: UNITED SERVICES VS. NEWKIRK 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY UNITED SERVICE AUTOMOBILE ASSOCIATION 
* TENTATIVE RULING: * 
 
At defendant’s request, the matter is continued to September 29, 2016 at 8:30 a.m.  At the 
September 16, 2016 case management conference, moving party shall advise the Court 
whether it wishes to have the motion remain on calendar.  The Court expects the parties to use 
their best efforts, prior to that date, to resolve this discovery issue. 
 
 

 

 


